Letwin and Cicero

Jeffrey Thayne

Noel Reynolds

2 December 2008

Letwin and Cicero

Letwin dedicated her treatment of Cicero to what she perceives as two central weaknesses of his philosophy: (1) his belief that natural law is intuitively knowable and universally accessible, and (2) his neglect of the contingent realities that should have bearing in law.  Cicero did, indeed, believe that natural law was accessible to everyone, neglect socio-cultural factors that contribute to our knowledge, and ignore his skeptic leanings elsewhere in his philosophy; however, he was more aware of the prudential purposes of government than Letwin recognizes, even if he was not able to resolve the tensions that resulted from his belief that legislative enactments do not qualify as law unless they mirror natural law.

A summary of Cicero’s views on law

Cicero believed that law “is the highest reason, implanted in Nature, which commands what ought to be done and forbids the opposite.”
 He shared the Stoic belief that man has a “certain distinguished status by the supreme God who created him; for he is the only one among so many different kinds and varieties of living beings who has a share in reason and thought, while all the rest are deprived of it.”
 Mankind shares a common rationality, and thus shares a universal and unchanging law, because “those creatures who have received the gift of reason from Nature have also received right reason, and therefore they have also received the gift of Law, which is right reason applied to command and prohibition.”
 Reason unites people under a common rationality that forbids us from folly and commands us to do right. The dictates of right reason “are imprinted upon all minds alike.”
 just as logical deductions, mathematical proofs, and sensory stimuli affect all people equally.

According to Cicero, people disagree with each other not because right reason differs from person to person, but because people neglect, ignore, or distort right reason. If it were not for this, all people would think alike and be in united agreement, because right reason unites us with the order of Nature. “If bad habits and false beliefs did not twist the weaker minds and turn them in whatever direction they are inclined,” Cicero explained, “no one would be so like his own self as all men would be like all others.”
 In some, the “corruption caused by bad habits is so great that the sparks of fire, so to speak, which Nature has kindled in us are extinguished by this corruption, and the vices which are their opposites spring up and are established.”
 In response to this corruption, legislatures and governments have used force as a deterrent for wrongful action. They have enacted what people call laws; that is, they have commanded and prohibited certain actions and applied threat of punishment for wrongdoing. This led some to believe that legislatures and magistrates are the author of law and that courts are the interpreters of justice, since they are the author and interpreters of the decrees and enactments that people call laws.

Cicero regarded with contempt the idea that legislatures and magistrates were the source of law. “It has been the opinion of the wisest men,” he said, “that Law is not a product of human thought, nor is it any enactment of peoples, but something eternal which rules the whole universe by its wisdom in command and prohibition.”
 Human legislatures do have the power to “summon to righteousness and away from wrongdoing; but this power is not merely older that the existence of nations” as it would be if governments were the source of law, but rather “it is coeval with that God who guards and rules heaven and earth.”
 If legislatures were the source of law, Cicero claimed, then if magistrates and legislatures abuse their power and become tyrannical, there is no way to call their acts “unlawful.”
 Law would become a tool of repression.

Cicero also believed that the punishments of the court and the threat of force are not the sole measure of justice. Cicero explained,  “But if it were a penalty and not Nature that ought to keep men from injustice, what anxiety would there be to trouble the wicked when danger of punishment was removed?”
 Cicero believed that the courts cannot be the author of justice, “for once there were no courts anywhere, and to-day there are none in many lands; and where they do exist, they often act unjustly after all.”
 Fear of punishment cannot be the source of legal obligation, for then “no one can be called unjust, and wicked men ought rather to be regarded as imprudent.”

Cicero did not believe that legislatures and magistrates should not enact laws; he just believed that laws do not receive authority from their legislative enactment. The authority of the laws of nations and governments is rooted in their agreement with right reason.
 Cicero recognizes that “laws were invented for the safety of citizens, the preservation of States, and the tranquility and happiness of human life, and that those who first put statutes of this kind in force convinced their people it was their intention to write down and put into effect such rules as, once accepted and adopted, would make possible for them an honourable and happy life.”
 These have been called laws, Cicero explained, and bear that title “by favour than because they really are such.”
 In other words, these enactments are useful and perhaps necessary because of the corruptions of men, but they are binding only to the extent that they mirror the dictates of right reason. Legal enactment alone is not enough to make a decree morally binding upon its subjects.

Letwin’s critique of Cicero’s reliance on reason

Letwin critiques Cicero’s reliance on and trust in human reason and believed that this was a serious weakness in Cicero’s philosophy because, “in short, Cicero’s identification of law with justice and nature, and his insistence that the one true law is known intuitively by all men, takes no account of the mortal character of the human world.”
 In other words, mortal men do not seem to have the intuitive knowledge of moral truth as Cicero believes. “Nor does Cicero consider,” says Letwin, “the implications of saying that we need not look outside ourselves for an expounder or interpreter of the law. For if the true law is imprinted on all men, how can there be false interpretations?”
 

In essence, Letwin’s critique is empirical: people disagree with each other about moral truths; therefore, we cannot claim indubitable or intuitive knowledge of moral truth. Letwin recognizes that Cicero did offer an explanation of basic human differences: Cicero, according to Letwin, claimed that “individuality is merely a perversion of true human nature.”
 Any disagreement is, therefore, the result of personal deviation from what we intuitively know is the true order. Letwin does not feel that this is a sufficient explanation for widespread disagreement about moral truths. 
Letwin does not address the fact that Cicero himself may have been more conflicted about the issue than he presents himself to be. Daniel Robinson describes Cicero as an “eclectic philosopher,” who is not easy to classify into a single category.
 Cicero had contradicting opinions about the availability and reliability of intuitive knowledge. Richard Enos explained that Cicero believed “beliefs … are assimilated into attitudes through [the] senses.”
 Enos continued, 

This position led Cicero to argue that certainty could not be attained through the senses, not only because of man’s inherent limitations but also because it is impossible to discern truth from falsehood. Cicero’s admission to the imperceptibility of truth isolated him from such dogmatic ethical philosophies as Stoicism and Platonism … These philosophies, which argued that truth was independent of the senses and that logic framed in a dialectical manner led to absolute knowledge, necessitated absolute conclusions. Cicero took strong exception to such philosophical schools.

Other commentators have also acknowledged the contradiction between Cicero’s skeptic leanings and his philosophy of law. Huntington Cairns explains that, in philosophy, Cicero “denied the certainty of knowledge; he held that the differences between opinions were differences merely of probability. However, in the theory of law Cicero renounced agnosticism and followed the views of Antiochus who declared knowledge to be possible.”
 It appears as though that Cicero is not internally consistent in his philosophy.

Internal inconsistency is not the only weakness of Cicero’s claims that natural law can be known intuitively and universally. Hadley Arkes describes an analogy that Cicero uses to illustrate his belief in intuitive knowledge of the cosmic order. The principles of proper rhythm and verse, Cicero believed, could be discerned intuitively. He explained,

When verses are being repeated, the whole theatre raises an outcry if there is one syllable too few or too many … Not that the mob knows anything about feet or metre; nor do they understand what it is that offends them, or know why or in what it offends them. But nevertheless nature herself has placed in our ears a power of judging of all superfluous length and all undue shortness in sounds, as much as of grave and acute syllables.

In other words, people intuitively know when a musical score is off beat, or when a verse has too many syllables. This, according to Cicero, is evidence of a universal and intuitive knowledge of certain principles. Arkes explains, 

There was no reason to believe that this power of judging was confined to matters of rhythm. There was more reason to believe that this understanding reached other subjects, which drew on that same logic, ‘placed in our ears’. … At a certain level … he sought, I think to teach … that a discordant law was as instantly known and felt by a public of ordinary men as a discordant note was instantly recognized by a common audience. … When Cicero spoke and wrote of the principles of justice, he seemed to understand that the maxims of public and private honesty were written so plainly on our souls that they naturally produce a social recoil when they are violated.”

This is a serious weakness in Cicero’s philosophy. He did not account for the ways that socio-cultural factors may influence what we intuitively see as universal truth. In the above example, Cicero did not address the possibility that an audience may recoil at a verse with too many syllables because they been trained, over the years, to expect a certain number of syllables in a verse. Many cultures have different styles of music and rhythm, much of which may sound discordant to our ears; however, those who have grown up in different cultures have been trained from youth to recognize and enjoy certain the types of melodies and rhythms popular in their geographical area.

In the same way, the habitual and collective recoil against a bad law may be the result of social training, rather than an intuitive grasp of a universal cosmic order. Cicero said that “there are some acts either so repulsive or so wicked, that a wise man would not commit them, even to save his country.”
 One example that Cicero uses is a plan a man named Themistocles had developed for “striking at the Spartan fleet when the ships were drawn up at shore at Gytheum. Themistocles would have had agents moving in stealth to set ships afire.”
 This plan was rejected because it was “anything but morally right.”
 To Cicero, this would represent a “natural” recoil against the plan because of its violation of certain moral truths about honesty. However, strategists today would have no moral qualms with using stealth and sabotage to defend their nation against invasion. Today, we would look at Cicero’s example as evidence that knowledge of moral truths is affected by socio-historical context, rather than simply an intuitive grasp of an immutable cosmic order.

Letwin’s claim that Cicero’s belief that law is intuitively and universally knowable “takes no account of the mortal character of the human world” is an accurate assessment of Cicero’s philosophy.
 In fact, Cicero’s claim in intuitive and universal knowledge of law is a bigger contradiction in his general worldview than Letwin presents it to be. Cicero was more aware of the fallibility of human knowledge than he indicates in his writings on law, and he may have had subtle rhetorical and pedagogical purposes in writing as he did; as Enos explains, his writings elsewhere betray a distrust of the pursuit of certain knowledge.
  Without more of Cicero’s texts, however, this is hard to verify; it may simply be that Cicero was inconsistent in his philosophy. Without further information, it seems that Letwin’s account is accurate.

Letwin’s critique of Cicero’s neglect of the contingent aspects of law

Letwin also dedicated a significant portion of her treatment of Cicero to his neglect of a distinction in law that is found in Aristotle, Aquinas, and other natural law theorists. Aristotle, Aquinas, and others distinguished between theoretical and practical reason, and maintained that while natural and divine law are available to reason and thus may be universal and homogenous, human law—the practical application and enactment of natural law—depends upon contingent circumstances and may therefore differ from place to place. They made provisions for heterogeneous application of the natural law across various times and circumstances; that is, they believed that natural law could only be properly applied when all contingent circumstances have been considered. Also, They recognized that legal enactments serve a societal purpose, and as long as they serve that purpose, we are obligated to follow them. For example, there may be no universal or transcendent moral law that demands that people drive at 25 miles and hour as opposed to 30 miles an hour, or that they drive on the right side of the road rather than the left side of the road. However, because human safety is important, legislatures have enacted decrees of this sort. Aristotle, Aquinas, and other claimed that we are morally obligated to follow these legal enactments because they were formed in response to moral law, even if the enactments themselves do not embody a dictate of moral law.

In contrast, Letwin claims, that Cicero “evaded the difficulty … of explaining how a purely spiritual ordering gets translated into human arrangements.”
 She accuses Cicero of “a complete disregard for human individuality and the contingency of human existence.”
 She says, “At no point does Cicero stop to consider the questions that both Aristotle and Plato addressed with such careful attention—how in a mortal world, where both human beings and things are constantly altering, could unchanging law be equally suitable for all times and places. He says nothing about distinctions between more and less abstract principles.”
 Elsewhere, she accuses Cicero of a “complete indifference to the distinction that plays so important a part in Aristotle’s view of law, the distinction between practical and theoretical reasoning.”
 This repeated and emphatic accusation implies that Letwin could find nothing in Cicero’s account that indicates an awareness, or acknowledgement, of contingent circumstances as relevant to law.  Indeed, Cicero’s belief that legislative enactments could not qualify as law does seem to neuter the power of government to adapt legislation to changing the changing circumstances and needs of the nation.

However, Letwin’s claim that Cicero never acknowledges the importance of contingent circumstances misrepresents the whole of Cicero’s writings. Cicero is not completely consistent in his claim that the demands of reason (law) override the claims of prudence. Arkes continues, “I do not think we can regard Cicero as anything less than earnest in his teaching, but the writing in De Officiis contains many dramatic swings and reversals, which are evidently meant to draw the reader into the puzzle of the contradictions.”
 As an example, “Cicero takes the safety and well-being of the public as an interest that overrides the claims of private dignity and the fastidiousness of a personal moral code.”
 It is clear that Cicero was aware of the demands of prudence on right action, even though he acknowledges them in contradiction with other passages in his writings. Arkes interprets these contradicting passages as Cicero’s attempt to introduce and “resolve those thorny, enduring tensions in moral philosophy: the tension between the right and the expedient, between the categorical and the contingent.”
 

Cicero did not believe that legislatures and governments were useless. Letwin explains that Cicero also believed that “security of property is ‘the chief purpose in the establishment of state and municipal governments.’”
 There is a purpose for government, and that involves the protection of citizens. What Cicero did not believe was that the inventions of governments could be properly called law. People use the word law to refer to the enactments of legislatures, but “rather by favor than because they are really such.”
 Crowds, Cicero explains, “give the name law to that which in written form decrees whatever it wishes, by command or prohibition.”
 Although these are not really laws, they are nonetheless rules that we follow either to avoid the consequences of disobedience, or because we prefer the kind of life they provide. Even though the enactments of a legislature are not law as Cicero defines them, they are nonetheless valuable. Where these enactments conflict with demands of true law, Cicero believed that we should adhere to the true law. What Cicero does not describe is any obligation to follow the enactments of a legislature unless they match the commands of right reason. 

Thus, it seems that Letwin’s claim that Cicero completely ignores the contingent aspects of law and the demands of prudence are at least partially unfounded, but her claim that Cicero engaged in self-contradiction was understated. Cicero saw the need for forming governing associations for the purposes of protection of property, national defense, and other contingent and prudential purposes. What he did not believe was that these alliances, although consisting of people who agree to follow rules or to obey a centralized authority, were regimes of law. It is utter pretense, according to Cicero, to suppose that any person or group of people could invent a law that imposes any obligation of obedience on others beyond the dictates of right reason and conscience, which are the only true law. Any enactment of the legislature or magistrate that is outside the scope of true law we follow because we prefer to, and any enactment that differs or contradicts true law we follow in violation of true law. In describing governments this way, Cicero certainly recognizes the issue of prudential and contingent circumstances, and even creates space for legislative enactments to address those circumstances; his philosophy simply does not provide any moral obligation to follow those enactments. Letwin’s claim that Cicero’s views on law amount to a massive contradiction is strengthened when we see that Cicero recognized and understood the prudential purposes of government. If Cicero did believe that legislative enactments were morally binding, it was in spite of and in contradiction to his philosophy of law. 

In conclusion, Letwin neglects Cicero’s understanding of the prudential purposes of government, and thus understates her claim that Cicero engaged in “massive self-contradiction.” In essence, Cicero waffles between a Thomistic view that civil law ought to be grounded in or a subset of natural law, and a quasi-Augustinian view that civil law and natural law are different creatures altogether. Cicero deserves more credit than Letwin gives him for recognizing the contingent and prudential purposes of government, even if he did not feel that law was not always the appropriate term for the acts of legislatures and magistrates in service of the people. Cicero certainly recognized the need for protection in the face of widespread disregard for moral law, and believed that governments could provide that protection, even if the decrees of legislatures and magistrates were only morally binding insomuch as they mirrored the commands of right reason. Letwin is correct, however, that this position leads to self-contradictions in Cicero’s philosophy.
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